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Federal Communicallons CommiSsion 

Office of the Secretary 

TO COMCAST'S SUPPLEMENTAL NOTICE 

Comcast's September 9,2011 submission claims that two distributors - Verizon and 

Cablevision - no longer carry Tennis Channel because of their decisions not to accept NCTC's 

recent agreement with Tennis Channel. Comcast suggests that these changes disprove Tennis 

Channel's showing at trial that Comcast falls well below the market in its limited carriage of 

Tennis Channel. 

Comcast's submission does not support that conclusion and, indeed, omits highly 

relevant facts about Tennis Channel's carriage arrangement with the National Cable Television 

Cooperative ("NCTC") and its members. Comcast's argument from these facts is misleading 

and its conclusion inaccurate. I 

First, it is not surprising that the facts of carriage have changed after the hearing 

concluded: Carriage negotiations and decisions are made all the time, and therefore the 

particular percentages vary over time. The facts remain, however, that Comcast's carriage of 

I Further, because the Presiding Judge has not authorized reopening of the record in this case, 
Comcast's submission is untimely and should be stricken. If the Presiding Judge accepts 
Comcast's submission, however, Tennis Channel respectfully requests that this response also be 
considered. 

~. of COl-' • roc' 
u.~t ABCDE 



REDACTED VERSION 

Tennis Channel is nowhere close to that of its competitors - which was the point of the proof 

that Tennis Channel produced at trial that Comcast claims is now inaccurate. 

More important, the conclusion that Comcast asks the Presiding Judge to draw is plainly 

wrong. In fact, the NCTC re-negotiation that Comcast cites is strong evidence of how Comcast 

continues to carry Tennis Channel far below the market. In that regard, Comcast minimizes the 

critical fact that, as a part ofNCTC's renewal of its contract with Tennis Channel, NCTC agreed 

to expand the network's carriage on participating systems - not to reduce it - by committing 

its members to carry Tennis Channel Comcast also fails to 

mention that some _ NCTC members agreed to carry Tennis Channel 

_ at around the same time that the handful of carriage changes highlighted by Comcast 

occurred.2 These developments underscore the ultimate conclusion established by the record: 

Comcast's decision with regard to Tennis Channel is fundamentally out of step with the market. 

Further, Comcast's argument based on its claim that Verizon - which Comeast admits is 

one of its "chief competitors,,3 - has "elected not to opt into" Tennis Channel's new NCTC 

contract4 is patently misleading. Verizon carried Tennis Channel broadly before the new NCTC 

contract was executed, and Tennis Channel and Verizon are now negotiating a multi-year 

agreement - outside of the NCTC framework - at many times the distribution level that 

Comcast affords Tennis Channel. As Comeast is well aware, it is not uncommon for distributors 

to suspend carriage of a network when there is a gap between expiration of an old agreement and 

execution of a new one. Indeed, Comcast itself recently experienced such an interruption when 

2 The members who made this commitment include RCN, with which Comeast 
competes directly for subscribers in Washington, D.C. 

3 Orszag Tr. 1370:16-1371:1 

4 See Comcast Supplemental Notice at 1. 
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DlRECTV dropped Versus for over six months.s Unlike the DlRECTV-Versus situation, 

though, Verizon was clear in its public announcements that the interruption in its Tennis Channel 

carriage between the expiration of the NCTC contract and the execution of the new agreement 

would be only "temporary." 

As Corneast admits in its submission, Verizon was distributing Tennis Channel to about 

of its subscribers - far overshadowing Comcast's decision to afford Tennis 

Channel penetration of only V erizon' s willingness to participate in direct 

negotiations with Tennis Channel hardly supports Comcast's insistence that it acted reasonably 

in giving Tennis Channel such sparse distribution; to the contrary, Verizon's carriage decision-

including its ongoing negotiation to distribute Tennis Channel 

when it already far surpassed Comcast - further exposes Comcast's discrimination 

against Tennis Channel in favor of its own sports channels, Golf Channel and Versus. 

As to Cablevision, Tennis Channel CEO Ken Solomon has testified that "Tennis Channel 

was unwittingly included in a deal with Cablevision" when Cablevision opted into Tennis 

Channel's NCTC agreement against Tennis Channel's wishes, a fact that Tennis Channel found 

"frustrating.,,6 The only change since the hearing is that Tennis Channel has used the occasion 

of its NCTC contract renewal to terminate this involuntary relationship . 

• • • 

5 See Mike Reynolds, "Versus, DirecTV Finally Reconnect On Carriage Accord," Multichannel 
News (Mar. 15,2010). 

6 Solomon Dep. 154:9-13; 205:16-206:11. 
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Nothing in Comcast's submission offers the Presiding Judge any reason why he should 

not promptly issue an order compelling Comcast to carry Tennis Channel on non-discriminatory 

terms. 

September 23,2011 

R 

St he A. Weiswasser 
C. William Phillips 
Paul W. Schmidt 
Robert M. Sherman 
Leah E. Pogoriler 
Neema D. Trivedi
Covington & Burling LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-6000 

Counsel to The Tennis Channel, Inc . 

• Admitted only in California and supervised by 
principals of the finn. 
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CERTIFICATE OF SERVICE 

I, Robert M. Shennan, hereby certify that on this 23rd day of September, 2011, I 
caused a true and correct copy of the foregoing Response to Comcast's Supplemental Notice to 
be served by electronic mail upon: 

Michael P. Carroll 
David B. Toscano 
Edward N. Moss 
Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, New York 10017 

James L. Casserly 
David P. Murray 
Michael Hurwitz 
Willkie Farr & Gallagher LLP 
1875 K Street, NW 
Washington, D.C. 20006-1238 

David H. Solomon 
J. Wade Lindsay 
Wilkinson Barker Knauer, LLP 
2300 N Street, NW, Suite 700 
Washington, D.C. 20037 

Counsel to Comcast Cable Communications, LLC 

Gary Oshinsky 
Investigations and Hearings Division, Enforcement Bureau 
Federal Communications Commission 
445 12th Street, S.W., Suite 4-C330 
Washington, D.C. 20554 

William Knowles-Kellett 
Investigations and Hearings Division, Enforcement Bureau 
Federal Communications Commission 
1270 Fairfield Road 
Gettysburg, PA 17325 

Counsel to the Enforcement Bureau 

Robert M. Sherman 


